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Unfair and Deceptive or Abusive Acts or Practices (UDAAP) 
 

The CFPB’s Unfair and Deceptive or Abusive Acts or Practices (UDAAP) rules identify those practices that either 

take advantage, or lend themselves to taking advantage, of individual or groups of consumers. 

 

Our policies and procedures cover a wide scope of potential practices. In addition, CFPB guidance and audit 

review is quite general and less specific. According to legal experts, the CFPB has made the rule intentionally 

broad and vague in order to allow the agency to regulate through enforcement and identify, through examination, 

potential activities that could result in enforcement.  

 

This requires us to review all areas of our loan production operations and overlaps with other compliance efforts. 

Specifically, we examine our procedures as it applies to potentially UDAAPs in the following separate policies 

which, when aggregated, address all areas where we examine for potential UDAAP activity: 

 

• Advertising 

• Website review 

• Marketing for Non-Traditional Loans 

• Ability to Repay 

• Fair Lending 

• Section 32 – Predatory Lending 

• Section 35 – Higher Priced Mortgage Loans 

• General Predatory Lending Prohibitions 

• Reverse Mortgages (HECM) 

• Counseling Recommended for ALL potential UDAAP loans 

• Approval of Affiliates/Partners 

• Other Unfair, Deceptive and Abusive Acts 

• Complaint Resolution 
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2-35-1 UDAAP - High Cost Loans and HOEPA - Section 32 of Truth-in-Lending Act 

 

The Home Ownership and Equity Protection Act (“HOEPA”); it is the Federal High Cost Loan Law. While this 

rule is the basis of many of our state High Cost Loan laws, each loan must be evaluated to determine whether the 

state laws are more restrictive than HOEPA.   

 

Loans Subject to Section 32  

 

HOEPA covers mortgages that meet certain interest rate and points/fee triggers.  Loans which exceed these 

triggers are categorized as “High-Cost”. All home loans are subject to these high cost limits with some exceptions: 

 

• Reverse Mortgages 

• HELOCs 

• Construction Loans 

 

Triggers 

 
 APR Trigger Loan Size 

1st Lien Mortgages 6.5% over Average Prime 
Offer Rate (APOR) 

Loans >/= $50,000 

 8.5% over Average Prime 
Offer Rate (APOR) 

Loans < $50,000 

2nd/subordinate liens 8.5% over Average Prime 
Offer Rate (APOR) 

 

Fees >5% of transaction Loans >/= $20,350 

Fees >8% of transaction or 
$1,017(adjusted annually – for 
2016) 

Loans < $20,350 

Prepayment Penalty >36 Months >2% of amount Prepaid 

 

High Cost Loan Disclosures 

 

Three days prior to closing, the borrower must receive a disclosure stating the amount borrowed, whether credit 

debt-cancellation insurance is included, or whether there is a balloon.  The APR disclosure must be given with 

large, 32 point bold type across the top stating the borrower is not required to complete the transaction and that 

loss of the home could result from the loan if payments are not met.   

  



  

BD MORTGAGE GROUP LLC 3 

 

 

UDAAP and Section 32 Prohibitions 

 

On high cost loans lenders are prohibited from “loan flipping” which is defined as the repeated refinancing of a 

loan with no true benefit to the borrower.  No HOEPA loan can be refinanced within twelve months of the initial 

extension of credit unless the refinancing is in the borrower’s interest.  Lender must assure the borrower can 

qualify for the loan – no lending without regard to the borrower’s ability to repay.  There may be no direct 

payments to home improvement contractors. Negative Amortization and interest rate acceleration features are 

prohibited.   

 

• Due on Demand Clauses are only allowed to protect the creditor from misrepresentation or from any action 

by the borrower that adversely affects the lender’s security for the loan. 

• Balloon Payments are not allowed (except in certain exceptions, bridge loans) 

• Late fees limited to 4% 

• Modification fees prohibited 

• Prepayment penalties are prohibited 

• Financing fees into the loan amount 

• Must assess borrower’s ability to repay 

• Single Premium Credit Life insurance premiums may be financed, but the cost must be included as part of the 

APR calculation. 

• May not encourage default 

• Borrower must complete counseling 

 

Penalties for HOEPA Violations 

 

Creditors who violate HOEPA may be liable for all the finance charges and fees paid by the borrower.  In class 

action suits, damages are limited to $500,000 or 1% of the creditor’s net worth. 
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2-35-11 Assessing High-Cost Loans 

 

Due to the relative non-existence of a secondary market for Section 32 high cost loans, you will rarely have to 

complete a high cost mortgage worksheet.   

 

Use the FFIEC rate spread calculator to determine if your transaction is High Cost.   

 

https://www.ffiec.gov/ratespread/newcalc.aspx 

 

  



  

BD MORTGAGE GROUP LLC 5 

 

2-35-12 Counseling for ALL Potentially UDAAP Loan Types 

 

We ensure that we do not inadvertently take advantage of a borrower who doesn’t understand the implications of 

loan choices by requiring third party counseling or education for any loan which could potentially present adverse 

consequences. Some of these are required by the loan type: 

 

Loans with any of the following features may require counseling: 

 

• Negative Amortization 

• First Time Home-Buyer Programs 

• Reverse Mortgages/Home Equity Conversion Mortgages (HECM) for Senior Citizens 

• Balloon Payments 

• Changing Payments 

• Prepayment Penalties 

 

We may require evidence of counseling completion from an approved, certified or otherwise licensed counseling 

provider. 
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Marketing Policy – Non-Traditional Loans, UDAAP and Predatory Lending 

 

It is our policy to provide choices to the borrower.  Any loan proposal that involves a non-traditional loan must 

also provide the borrower with a traditional loan option. 

 

Consumer Choice Worksheet 

 

Use the Side-by-Side comparison tool provided by your LOS to generate a Consumer Choice worksheet 

 

Hybrid and Non-Traditional Loan Guidance 

 

In response to consumer demands over the years, the mortgage industry has come up with many alternative loan 

programs designed to fill particular needs that the more straightforward fixed rate loans and normal adjustable 

rate mortgages (ARMs) don't address. Many of these loans have more liberal qualifying standards than traditional 

loans. These "hybrid" loans include: 

 
Loan type Description Predatory Issue

Interest-only Borrower pays only interest accruing on the 

loan

Borrower does not accrue equity, leading 

to foreclosures in market downturns.

Payment-option 

ARMs

3 payment options: principal and interest, 

interest only, payment rate.  Payment rate 

may not cover interest due resulting in an 

increasing loan balance (negative 

amortization)

Borrowers are inclined to make minimum 

payments, which add to loan balance 

and equity erosion.

Sub-Prime ARM 

Products

Borrower does not meet standards for credit 

history, property or income

Borrowers who may be able to qualify for 

traditional programs are guided towards 

sub-prime product because of ease of 

qualifying.

Extended 

Amortization

Greater than 30-year amortization.

Balloons balance due before loan is fully amortized. 

Teaser rate Artificially low introductort rate Borrower can't afford actual rate.

Reduced 

Documentation

Low-Doc, No-Doc where income or assets 

are not verified

Lending without regard to repayment 

ability.

Short-term ARM Initial rate adjustmentis less than 3 years 

from loan date

Layering credit risk with loan risk.

1st and 2nd 

combo

used to avoid making a down payment Borrower equity position is negligible 

resulting in potential foreclosure.

Borrower is unable to pay down loan 

balance or make final payment.
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2.35.2 UDAAP - Unfair and Deceptive or Abusive Acts or Practices 
 

Although the availability of credit to consumers with limited or problem credit histories has decreased since the 

housing crisis, risks associated with predatory or abusive practices continues to exist. 

 

Characteristics of UDAAP and Predatory Lending 

 
There is no simple checklist for determining whether a particular loan or loan program is predatory. Loan terms 

that are helpful to one borrower may be harmful to others. For example, it is important to distinguish subprime 

lending from predatory lending. Subprime lending includes loans to persons who present heightened credit risk 

because they have experienced problems repaying credit in the past, or because they have only a limited credit 

history. Loans that serve these borrowers have a legitimate place in the market when they have been responsibly 

underwritten, priced and administered. Predatory lending, on the other hand, is not limited to one class of 

borrowers. Signs of predatory lending include the lack of a fair exchange of value or loan pricing that reaches 

beyond the risk that a borrower represents or other customary standards.  

 

Predatory lending involves at least one, and perhaps all three, of the following elements:  

 

• Making unaffordable loans based on the assets of the borrower rather than on the borrower's ability to repay 

an obligation;  

• Inducing a borrower to refinance a loan repeatedly in order to charge high points and fees each time the loan 

is refinanced ("loan flipping"); or  

• Engaging in fraud or deception to conceal the true nature of the loan obligation, or ancillary products, from 

an unsuspecting or unsophisticated borrower. 
 

Predatory lending harms individuals and communities and raises risk management and consumer compliance 

concerns for financial institutions.  The loans may violate fair lending laws and other consumer protection laws, 

resulting in legal or regulatory action. 

 

While “Predatory Lending” is not specifically defined by any federal or state law, certain practices lend 

themselves to abusive outcomes. The identification of Unfair, Deceptive or Abusive Acts and Practices (UDAAP) 

rules identify lending practices which can be, when incorrectly applied, be disadvantageous to borrowers.   

 

Predatory lending regulation and guidance forms the middle ground between outright fraudulent, abusive activity 

and ethical business practices.  To understand the spectrum we must understand how accepted lending practices 

cross over into abusive practices.   
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2-35-21 Loan Flipping- No Financial Benefit – Equity Stripping 

 

Loan flipping is the repeated refinancing of a loan within a short period of time – usually more than once in a 12 

month period. Victims tend to be borrowers who are having difficulty repaying a current high-cost loan.  They 

are targeted with promises to refinance the loan on more affordable terms.  The loans that are targeted by this 

practice are those that provide a short term benefit to the borrower.  The borrower may be so desperate for relief 

from the high mortgage payments that he or she will refinance simply to take advantage of the two or three month 

reprieve from payments.  Since high cost loans implicitly have fees associated with the transaction, and the 

borrower has no assets with which to pay them, the effect is to “strip” the equity from the property.  Repeatedly 

refinancing and financing the cost eventually leaves the borrower with no equity remaining in the property.   

 

It would not be flipping to repeatedly refinance a borrower whose condition was improved as a consequence of 

the refinances.  Loan flipping is the refinancing that does little to improve the financial plights of borrowers. In 

some cases, the fees outweigh the benefits of refinancing, but borrowers pursue refinancing anyway.   The FRB 

does not define the circumstances in which it is in the borrower’s interest to refinance.  It is based on the totality 

of the circumstances. 

 

It is also a predatory tactic to refinance from very favorable loan terms into a high cost loan.  This occurs when a 

borrower’s financial situation has deteriorated, or was offered below market bond financing for a first time 

homebuyer purchase.   

  

Current Mortgage Proposed 

Balance 100,000.00$          100,000.00$    

Closing Costs 2,000.00$        

Loan Amount 102,000.00$    

Interest Rate 9.50% 8.50%

Term in Months 360 360

Monthly Payment 840.85$                 784.29$           

Monthly Savings 56.56$             

35.36

Tangible Net Benefit Refinance Calculation (Benefit 

Confirmed)

Number of Months before Closing Costs are 

Repaid

Current Mortgage Proposed 

Balance 100,000.00$          100,000.00$    

Closing Costs 5,000.00$        

Loan Amount 105,000.00$    

Interest Rate 9.50% 9.00%

Term in Months 360 360

Monthly Payment 840.85$                 844.85$           

Monthly Savings (4.00)$              

-1250.14

Tangible Net Benefit Refinance Calculation (No Benefit)

Number of Months before Closing Costs are 

Repaid
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Equity Stripping can occur in a traditional refinance.  More frequently it begins when a borrower is pursuing a 

Debt Consolidation.  This borrower is persuaded to refinance based on the monthly payment savings without 

regard for the true terms of the mortgage into which the debts are consolidated.   A borrower pursuing Debt 

Consolidation is almost always persuaded to refinance because of the aggregate monthly savings.  The borrower 

doesn’t measure whether the interest savings are substantiated.  Now that the new, larger loan is in place the 

borrower starts to struggle with the payments.  It is at this point that the borrower is in danger of equity stripping.   

 

One predatory lending scheme starts with the lender starting borrowers at a higher interest rate so that the lender 

can subsequently re-refinance the loan to a slightly lower rate and charge additional fees to the borrower. 

  

Debt Consolidation Analysis

Current Loan Proposed Loan

Property Value 125,000.00$  Max LTV/Loan 80% 100,000.00$   

Max Proceeds 25,000.00$     

Costs 5,000.00$       

Loan Mortgage Balance 75,000.00$    Net Proceeds Available 20,000.00$     

Interest Rate 9% Interest Rate 9%

Term 360 Term 360

Payment 603.47$         Payment 804.62$          

Other Obligations 1,785.00$      Other Obligations 1,127.00$       

Total Cash Flow 2,388.47$      Total Cash Flow 1,931.62$       

Savings 456.84$          

Debt Consolidation Analysis

Installment Loans Balance Payment Term/Balance Payoff Amount Payment After

Ford Motor 16,250.00$    361.00$    36 -$              361.00$          

Chrysler 10,250.00$    420.00$    25 -$              420.00$          

-$              -$          0 -$              -$               

Credit Cards -$              -$               

MBNA 12,250.00$    389.00$    3.18% 12,250.00$   -$               

Sears 1,900.00$      168.00$    8.84% -$              168.00$          

Discover 2,900.00$      79.00$      2.72% 2,900.00$     -$               

VISA 5,900.00$      178.00$    3.02% -$              178.00$          

Mastercard 4,650.00$      190.00$    4.09% 4,650.00$     -$               

-$              -$          n/a -$              -$               

-$              -$          n/a -$              -$               

-$              -$          n/a -$              -$               

-$              -$          n/a -$              -$               

-$              -$          n/a -$              -$               

Totals 54,100.00$    1,785.00$ 19,800.00$   1,127.00$       
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2-35-22 Excessive Fees – Fee Packing 

 

Higher than market fees are often a feature of sub-prime loans offerings to consumers.  These fees may include 

optional insurance and fees for mortgage brokers or home improvement contractors. While the charges are due 

up front, the true magnitude of the costs are concealed from the borrower by “financing” them.  The borrower 

consummates the transaction happily when they have no large cash outlay.  The reality is that the fees have been 

surreptitiously “packed” into loans.  With or without complete disclosure to the borrowers, the reality is that the 

unsophisticated buyer is not aware of the ramifications of these charges – the additional interest costs and lost 

equity.  

 

While it is customary to finance closing costs and standard loan fees into the new financing, adding optional 

charges tends to exacerbate the costs.  This is most true for items such as single premium life or disability 

insurance because, while the insurance coverage lasts only five years, the borrower typically finances the cost for 

15 or 30 years.   

The insurance financing scheme is so egregious in part because mortgage life or mortgage disability insurance is 

notoriously expensive.  While it provides a marginal benefit to the borrower it primarily benefits the lender.  

Insurance purchased outside of the mortgage is normally far more beneficial and affordable for the borrower.  

Because this insurance is so profitable, it is an area of revenue sharing for lenders.  One scheme for convincing 

borrowers to purchase the insurance is to advise them that the loan will stand a better chance of approval with the 

credit insurance in place.   

 

Even when insurance and other charges are refused, they are often inserted into documents at closing where the 

borrower’s purchases them without knowledge.   
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2-35-23 Lending without Regard for the Borrower’s Ability to Pay 

 

One of the quandaries realized early in the development of the sub-prime lending business was the fact that with 

higher interest rates and loan amounts, borrowers faced difficulty meeting qualifying ratios for the loan.  

Traditionally non-prime lenders allowed higher debt to income ratios to accommodate this problem.  More often, 

borrowers simply did not qualify for the financing regardless of the qualifying calculation.  With this came the 

advent of reduced documentation sub-prime loans where the borrower could state the qualifying income, or 

simply not provide any information.   

 

Lending without regard for the borrower’s ability to pay is an issue of particular concern, because it was 

acknowledgement from the borrower and the lender that the borrower could not afford the loan.  HOEPA - Section 

32, requires that lenders verify qualifying income and that it is sufficient to service the debt.   

 

In some cases, lenders have made loans based on falsified information provided by unscrupulous mortgage 

brokers.  In other cases, loans were made to elderly people living on fixed incomes where the monthly payments 

equaled or exceeded their monthly income.  These loans were made based on a borrower’s assets rather than on 

his or her ability to repay. 

 

In some cases, the lender’s understanding that the borrower was not going to be able to make the payments was 

so obvious that the borrower signed foreclosure documents at closing to save themselves the trip back to the 

lawyer’s office.   
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2-35-24 Fraud 

 

Outright fraud includes schemes by unscrupulous mortgage brokers, lenders, home improvement contractors, and 

appraisers.  In some cases brokers, lenders, contractors and appraisers work together in a conspiracy to defraud 

consumers.  

 

Property flipping, which is different from loan flipping, where real estate brokers, mortgage brokers, appraisers 

and attorneys work together to inflate the appraised value of properties and to sell them to unsuspecting buyers 

for amounts far in excess of their true values.  Many of the borrowers who are victims of this scheme cannot 

afford to repay or refinance the mortgage based on the inflated value.  These loans may go into default quickly.   

 

Fraud is most frequently employed as a predatory lending tactic when borrowers do not qualify for the loans 

which they have applied.  Many sub-prime underwriters are more lenient as to the debt qualification of these 

borrowers and make subjective decisions based on a mortgage broker’s representations.  The mortgage broker 

may provide incomplete documentation or exaggerate qualifying income on a no income verification loan.  These 

borrowers cannot afford the financing.   

 

Case histories show such practices are most frequently employed when the borrowers are minorities, women, the 

elderly, or individuals with low incomes. The list of typical sub-prime borrowers who are subject to abusive 

lending practices also includes individuals with little education, poor credit histories or who have had unsuccessful 

attempts to obtain credit in the past. These individuals are more likely to accept the first offer of credit they 

receive, without regard to the terms of the loan.  

 

Since valuation is an important aspect of loan structure, a loan officer’s influence on an appraisal is critical.  

Appraisers rely on business from loan officers.  Loan officers pressure appraisers to provide a specific valuation 

in order to make the transaction work.  Inflated property values allow the lender to lend more against the property, 

working to erode the actual equity.  Ultimately, a borrower’s last recourse in exiting a troubled mortgage is to sell 

the property.  This recourse will have been divested if the property is already leveraged in excess of its value.   
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2-35-25 Negative Amortization 

 

Negative amortization occurs when the loan terms allow a borrower to defer payments towards interest.  The 

deferred interest is added back to the loan balance.  When the loan balance exceeds the original principal balance 

of the loan, the borrower experiences negative amortization.   

 

These loans are particularly inimical because borrowers may be offered the option to pay either the fully amortized 

payment – which would pay the loan down, the interest only payment – which would at least cover the interest 

due, or a previously established “teaser rate” which bears no resemblance to the actual interest rate on the loan.  

Borrowers conscientiously make their minimum payments on these loans not realizing that every day unpaid 

interest continues to be added to the balance of the loan.  It is not until the equity is gone from the property, and 

the lender requires the borrower to make accelerated payments that the borrower realizes the consequence of the 

loan choice.   
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2-35-26 Reverse Mortgages and UDAAP - Elder Abuse 
 

While there are many Predatory and Deceptive Practices that target elderly populations, reverse mortgages (Home 

Equity Conversion Mortgages or HECMs) represent a special area of concern because the program is designed 

specifically for individuals over 62.  

 

HUD/FHA has been a leader in providing this type of credit, and though other specialty or proprietary reverse 

mortgage products may exist, the consumer safeguards placed for the FHA product reflect their experience with 

the potential pitfalls of HECMs. In order to ensure that our customers do not experience problems with HECMS 

we may originate we apply FHA’s requirements on ANY HECM.  

 

Property Charge and Borrower Capacity Analysis 

 

Even though HECM borrowers do not have to make Principal and Interest payments, certain costs continue to 

accrue. We must account for these and ensure, independently, that the borrower has sufficient income or assets 

to cover these costs: 

 

• Property taxes 

• Hazard insurance 

• Flood insurance 

• HOA, PUD and Condominium fees 

• Other assessments 

• Ground rents 

 

Face to Face In-Person Interview 

 

HECMs originated under FHA guidelines require that the loan originator complete the interview face to face. The 

borrower may waive this request, but we must show why not conducting the face to face interview is in the 

borrower’s best interests.  

 

Counseling 

 

Counseling for elders can include a number of components, but for HECM mortgages, counseling must be 

provided by a licensed, certified or otherwise sanctioned approved counseling agency. Specific states have their 

own requirements, and we must obtain a certificate of completion for inclusion in the loan file.  
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High Pressure Sales Tactics 

 

As with all specialty products designed to assist disadvantaged borrowers, organizations and lenders may develop 

very refined marketing materials and processes designed to overcome concerns and objections. Often, these can 

have the effect of suppressing concerns and objections on behalf of the customer.  

 

If you speak with a customer who feels pressured by another lender to apply, or pressure to direct payment from 

loan proceeds to another party, purchase other products or services, you must refer him or her to the approved 

housing counseling agency for advice.  

 

State-Specific Requirements 

 

Address state-specific requirements in a disclosure designed to comply with that state’s requirement. Often this 

can be accomplished by simply printing the text from the state’s information page. 
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Sample Reverse Mortgage Disclosure 
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2-35-27 Other UDAAP Deceptive and Predatory Tactics 

 

Payments in Advance 

 

An originator may also offset the credit risk of a loan by requiring the borrower to place cash in reserve with the 

lender to draw against in the event of a late or missed payment.  These advance deposits may be as much as 6 

months of payments.  Obviously, this is a huge cushion for a lender if the loan does go into foreclosure and the 

property has to be liquidated.  These are predatory practices because the taking of the deposits could create a cash 

requirements burden on the borrower, they tend to inflate the amount of money borrowed, and the borrower loses 

control of those funds to the discretion of the lender.   

 

Prepayment Penalties 

 

A prepayment penalty is a charge that is added to the loan at the time it is paid off.  It is also referred to as 

“defeasement”, meaning the intent is to make it unfeasible to prepay the loan for a specified period of time.  

Prepayment penalties appear more frequently on sub-prime loans and loans which offer significant above par 

pricing.  The lender wants to assure they receive their initial investment in making the loan.  Use caution to insure 

that any penalty does not trigger the loan to be classified as “high cost”.   

 

Traditional prepayment penalties are generally for the first years of the loan.  Each lender has a specific 

prepayment penalty clause for their loans, but a typical prepayment penalty would add a fee that would decline 

as the loan matured. 
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Common Pre-Payment Penalties   

 
Name Description 

3-2-1 First year prepayment penalty – 3%, 2nd year penalty is 2%, 3rd 
year penalty is 1%.  Normally the borrower is allowed to prepay a 
portion of the loan per period – such as 10% or 20%. 

Soft Prepayment Penalty The penalty is applied only if the borrower is refinancing the loan.  
If the property is being disposed of, the penalty would not be 
applied.  This may also apply when the borrower is refinancing 
with the same lender. 

6 month The prepayment penalty is not captured on the outstanding loan 
balance, but is based on the principal and interest payment.  In 
this case the borrower would have to pay an additional 6 months 
of payments as a penalty. 

 

FHLMC will no longer purchase sub-prime mortgages which have prepayment penalty terms that exceed three 

years. Freddie Mac has also stated that it will not buy mortgages that include single premium life insurance, or 

mortgages from lenders who do not provide borrowers with an alternative to prepayment penalty mortgages.    

 

Prepayment penalties tend to lock borrowers into unfavorable loan terms.  In addition, they tend to bind borrowers 

to lenders who only offer sub-prime loans, creating a likelihood of loan flipping to attempt to obtain better 

financing.   

 

Payments to Contractors 

 

Much sub-prime lending takes place in low-income neighborhoods, where unscrupulous mortgage brokers and 

home improvements contractors use aggressive marketing tactics (such as door-to-door solicitations) to persuade 

borrowers to assume high-cost loans. Often, these contractors do not disclose that the borrower is placing a lien 

on the property.  Home improvement contractors “...target their efforts to consumers whose homes are most in 

need of repair and whose occupants are least able to shop because of age or infirmity.”  

 

Aside from the likelihood that home improvement contractors will finance using high cost loans, another concern 

is that the contractor will receive the funds directly from the lender or closing agent.  The borrower has no recourse 

in the event that the work is not performed.   

 

Mandatory Arbitration Agreements 

 

The inclusion of mandatory arbitration clauses in sub-prime loan agreements has increased as the sub-prime 

market has grown. With arbitration agreements, borrowers lose important legal rights, including the right to a trial 

and the right to protection under consumer protection laws such as TILA and HOEPA. They also give up any 

hope of a meaningful judicial review of unfavorable decisions from an arbitrator. 

 

According to the HUD report, certain segments of the sub-prime market are not likely to understand the 

implications of agreeing to mandatory arbitration.  In addition, desperation for financing makes future 

implications seem less important in the present tense.  Since sub-prime loans are more like to default or experience 

these borrowers have the greatest need to retain the rights afforded them under federal fair lending and consumer 

protection laws. 

   

Due on Demand Clauses - Acceleration 

 



  

BD MORTGAGE GROUP LLC 19 

 

Due on demand, or acceleration, features in mortgage security documents (mortgage or deed of trust) allow the 

lender to call the note due at any time.  Lenders use demand features to protect themselves and lessen losses when 

a loan becomes delinquent.  In a demand situation a lenders may call the loan due to expedite foreclosure and 

minimize ongoing losses from delinquent payments.  The lender may also increase the interest rate to offset the 

risk of the now defaulting loan.   

 

Unfortunately, the borrower who is having trouble paying the debt is already under substantial pressure – the 

added actions simply compound the situation rather than remedy it.   

 

There is a place for these actions, such as when a borrower committed fraud, or a transfer of interest in the property 

to another party.  The use of them to force foreclosure or to initiate a refinance is a predatory practice. 

 

Balloon Payments 

 

A balloon mortgage has a series of regularly scheduled payments with a final payment – the balloon – applied to 

the remaining principal prior to the completion of the amortization of the loan.  The balloon normally affords the 

borrower a lower monthly payment than full term fixed rate loans.  Loans with a balloon feature are common 

today, but borrowers are made very aware of the features of the program through truth-in-lending disclosures. 

 

Among the predatory aspects of the balloon mortgage is the balloon feature itself, which is normally spelled out 

in an addendum to the mortgage documents.  This makes the feature easy to disguise to a borrower that would 

prefer a fully amortized loan.  Many borrowers state that they were not aware of the feature and felt they were 

deceived upon learning of it. 

 

A balloon payment forces a borrower to pay off the loan at a certain time.  This circumstance may cause difficulty 

for the borrower and may force them to quickly obtain whatever financing is available, such as another high cost 

loan.   
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UDAAP and Predatory Servicing Practices 

 

We often view abusive practices as being reserved for the origination process.  However, many lenders continue 

their predatory practices into the servicing of the loan.  By refusing to provide a loan payoff or payment history, 

the lender is preventing the borrower to obtain more favorable or affordable terms.  Often, lenders use the time 

created by the delay to obtain an approval for the customer and to force the customer to stay with the current 

lender.   

 

While this is not a direct abuse, the effect of the delays on the borrower could cause the borrower’s loan to go 

into default.  This would create a situation where the borrower becomes perpetually involved in a delinquent loan. 

 

Lenders or servicers must report payment status to the three credit repositories every month.  Some lenders have 

intentionally not reported or “mis-reported” payment histories, putting some borrowers into sub-prime loan 

categories.  
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UDAAP - Deceptive Practices 

 

Deceptive practices include concealing the true nature of the loan terms and their impact on the borrower.   

 

• Inadequate disclosures of true costs and risks associated with a loan 

• Offering a future refinance of the new loan being taken 

• ‘Ancillary products” included in the loan for an unsophisticated borrower. 

• Any blank spaces in a credit agreement or financing agreement   

• Steering inexperienced or sub-prime borrowers towards expensive loans 

• Offering credit insurance as a condition of approval 

• Describing a “Soft” prepayment penalty 

 

Telltale signs of abusive or deceptive practices are 

 

• One-way referrals - a prime lender refers sub-prime applicants to a sub-prime subsidiary but the sub-prime 

subsidiary does not refer prime applicants to the prime lender.  

• Significant differences in the proportion of minority or female applicants between a prime lender and its sub-

prime subsidiary.  

• Significant differences in the proportion of loans made in predominantly minority geographic areas between 

a prime lender and its sub-prime subsidiary.  

 

Practices may be considered deceptive if: 

 

• There is a representation, omission, act or practice that is likely to mislead; 

• The act or practice would likely mislead a reasonable consumer in the targeted audience; 

• The representation, omission, act, or practice is likely to mislead in a material way. 

  

Encouraging Default 

 

Creditors are also prohibited from taking any action to encourage borrowers to default on existing loans. The 

proposed law states that creditors may not “...make any statement, take any action, or fail to take any action...” in 

connection with a loan transaction that will encourage borrowers to default on and refinance an existing loan. 
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UDAAP - State Predatory Lending Laws   
 

Many states have passed legislation which is intended to offer more protection than consumers receive under 

HOEPA and its regulations.   

 

Other more strenuous limitations found in state laws 

 

• additional limitations on the duration and the amount of prepayment penalties 

• prohibitions on any balloon payments 

• strict prohibitions on the financing of single premium credit insurance 

• requirements for loan counseling prior to closing  

 

The propagation of state laws has led to attempts to pass a more restrictive federal law.  The Responsible Lending 

Act bill, introduced in 2002 that never passed, attempted to do that.  At issue was whether states would step in 

and control these practices.  Ultimately, even the states want consistent, effective legislation that balances the 

needs of the public with the interests of lenders.  Many believe that a federal statute which preempts state and 

local laws would ease the burden on mortgage lenders and brokers who currently struggle to comply with a 

different set of laws and regulations in each state in which they offer loans.   

 

Consumer advocate groups are reluctant to give up the protections for borrowers which they have gained with the 

enactment of state laws and local ordinances against predatory lending.  The single issue which seems to unite 

mortgage professionals, consumer advocates, and politicians is the need to protect borrowers from abusive 

lending practices without eliminating the availability of subprime loans.   

 

National Bank Exemption 

  

Banks that are regulated by the OCC are exempt from state regulation.   
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2-35-6 UDAAP and “Higher Priced Mortgage Loans” (HPML) - Section 35 
 

Regulation Z, defines a higher-priced mortgage loan as a consumer credit transaction secured by the consumer’s 

principal dwelling with an annual percentage rate (APR) exceeding market offers (APOR) by a certain percentage. 

The classification as a higher-priced mortgage loan is based solely on the following APR thresholds: 

 

Threshold for first liens – The APR exceeds the average prime offer rate for a comparable transaction as of the 

rate-lock date by 1.5% or more.  

Threshold for subordinate liens – The APR exceeds the average prime offer rate for a comparable transaction 

as of the rate-lock date by 3.5% or more. 

 

Higher-priced mortgage loans include purchase money as well as refinances and home equity loans, but exclude 

HELOCs, reverse mortgages, construction only loans (not construction perm), bridge loans (< 12 months) , NEW 

manufactured home loans, or boat, trailer or mobile homes.  

 

Defining a “Prime Rate Mortgage”  

 

Higher-priced mortgage loans are subprime loans that fall between “prime” mortgages and “high-cost” 

mortgages. Restrictions on “Higher Priced Mortgage Loans” loans include: 

 

• No Lending without ability to repay – must have income, employment stability, assets and consider current 

and future obligations.   

• Prepayment Penalty is prohibited on loans with fixed periods of less than 4 years.  

• May not apply a prepayment penalty on loans which are being refinanced by the same lender 

• Must have escrows for Taxes and Insurance for at least 5 years (no escrow waiver) 

 

HPML and FHA Lending 

 

• Escrow Accounts: Although the HPML rules generally permit (but do not require) cancellation of mandatory 

escrow accounts after five years and upon the consumer’s request, FHA does not permit cancellation of 

required escrow accounts at any time. 

• Appraisals:  The existing Regulation Z does not contain specific appraisal requirements and lenders are 

expected to continue complying with FHA’s appraisal requirements.  Commencing January 18, 2014, 

Regulation Z’s appraisal requirements will require a full, interior-inspection appraisal for HPMLs with some 

exceptions.  One such exception is for QMs. 

• Ability to Repay: Streamline Refinances and ARMs may not satisfy the existing, HPML ability-to-repay 

requirements, depending on how they are underwritten 

• Prepayment Penalties:  CFPB has determined that monthly interest accrual amortization, which FHA permits, 

should be considered a prepayment penalty.  CFPB allows this for FHA loans consummated before January 

21, 2015. 
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2-35-61 HPML Appraisal Policy 

 

The HPML Appraisal Rule does NOT APPLY TO Qualified Mortgages. 

 

The HPML Appraisal rule contains overlays for elements that we already cover in other areas of our operating 

policies and procedures. 

 

• Appraisal Delivery upon request: We already automatically provide a copy of the written appraisal as part of 

our Regulation B compliance.  Our closers check to make sure the borrower receives a copy 3 business days 

prior to closing as part of our Mortgage Disclosure Improvement Act. 

• Interior Inspection: We require all appraisers to be licensed as part of our standard USPAP and FIRREA 

compliance. We already require appraisers to inspect and photograph the interior of the property as a standard 

underwriting and credit requirement.  (See appraisal review checklist) 

 

In the event that the appraiser cannot meet the delivery time to provide sufficient advance copy of the appraisal, 

the borrower may provide a written waiver of the 3 day advance copy.  

 

General Requirements for Appraisals 

 

The report must: 

 

• identify the creditor, the property, and the interest being appraised  

• analyze the contract price  

• address conditions in the property’s neighborhood  

• address the condition of the property and improvements  

• provide the valuation approach and a reconciliation  

• provide an opinion of the property’s market value and effective date  

• indicate a physical property visit of the property interior  

• USPAP and FIRREA certification  

•  

Flips and HPMLs 

•  
If Seller Acquired Property <90 days ago  <180 days 

And Sales Price Increases >10% >20% 

Then  Need 2nd Appraisal – cannot charge borrower 

•  

Exemptions from Flip Rule 

 

If the flipping owner is a government, default owner, non-profit, court-ordered, relocation firm or 

deployed/relocated service member, a second appraisal isn’t necessary.  In addition the requirement doesn’t apply 

if the government waives the requirement or the property is in a disaster area 
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2-35-62 Checking to Assure Compliance 

 

As with all of our compliance elements, we assure compliance by reviewing our file against a comprehensive 

checklist which includes all elements.   
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Production Review of Appraisal for Compliance 
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HPML – Section 35 Calculator-Worksheet 

 

For each loan lock-in, secondary marketing will perform an analysis of whether the loan triggers Section 35 limits, 

using the FFIEC Calculator.  If it does, secondary will flag the file to insure adherence to Section 35 guidelines.   

 

 

Calculator located at:  http://www.ffiec.gov/ratespread/newcalc.aspx 
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2.36 Mortgage Disclosure Improvement Act (MDIA) 
 

In 2008 Congress passed the Housing and Economic Recovery Act (HERA) which included amendments to the 

Truth in Lending Act (TILA) known as the Mortgage Disclosure Improvement Act (MDIA). This legislation has 

resulted in recent revisions to Regulation Z which became effective with loan applications taken on and after July 

30, 2009. 

 

Definitions Specific to MDIA 

 
“General business 
day” 

the days on which our offices are open to the public for carrying on 
substantially all of its business functions (Monday through Friday) excluding 
Saturdays, Sundays and specified Federal legal public holidays. 

“Precise business 
day” 

all calendar days (Monday through Saturday) excluding Sundays and 
specified Federal legal public holidays. 

“Consummation” the date the Borrower(s) execute loan closing documents. 

 

We must provide the following disclosures: 

 

• Loan Estimate or Truth-in-Lending 

• ARM Disclosure 

• PMI Cancellation 

 

We may not impose fees, other than those for a credit report, until the borrower has received the EARLY TIL 

disclosure. 

 

Initial APR disclosure (to include the added statement: “You are not required to complete this agreement merely 

because you have received these disclosures or signed a loan application”) that is to be delivered or mailed to the 

Borrower(s), no later than 3 general business days after we received the written application from the Borrower(s) 

and at least 7 precise business days before consummation.  

 

Corrective Truth-in-Lending Disclosures 

 

We must mail the borrower a corrective TIL disclosure if the APR on the most recent TIL disclosure increases or 

decreases by more than the .125% tolerance due to changes in loan terms, fees or other charge payable by the 

borrower. 

 

We must give the new disclosure to the Borrower(s) at least 3 precise business days before consummation.  If the 

disclosure is mailed instead of hand-delivered, we must deliver it at least 6 precise business days before 

consummation. 

 

 


